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JOURNALISTS FACE CRIMINAL CHARGES:

COMMISSION DIGS IN HEELS ON DIRECTIVE ON INSIDER TRADING

The current draft of the EU directive on Insider Trading and Market Manipulation could criminalise journalists where they (a) inadvertently report misleading information (e.g. by quoting a company CEO) or (b) make an innocent mistake (eg by misattributing a quotation or even making a simple error in transcribing a figure where such errors move markets and even where a correction is immediately published).  Latest revisions to the text by the Council Working Group this week limit the scope of the directive to information recommending investment behaviour and exempt comment –  but still fail to safeguard journalists, says the European Publishers Council in a joint position paper which is calling for a complete exemption for journalists.

The European Publishers Council (EPC) shares the view of journalists' associations that journalists should indeed continue to be subject to legislation where they knowingly disseminate information with the purpose of misleading markets. However, the EPC would like to see wording added to the text to ensure that journalists are only subject to this law if it can be proven that they knowingly misled or misinformed.  The Council’s new text introduces the notion of a “reasonableness” test – ie whether or not the journalist could reasonably be assumed to have known that the information was misleading…The EPC insists that an additional “purposes” test be added to ensure that only journalists setting out intentionally to mislead are caught by this legislation.

EPC Chairman Francisco Balsemao said: “Transparency of markets will suffer as a result of this legislation.  Criminalising innocent mistakes would slow the speed and quality of information flow from news providers to markets, as journalists might be compelled to exclude information rather than risk criminal sanctions.

“We are calling on the Commission to introduce a “purposes test" element into the section of the Directive covering information dissemination to avoid the negative impact of the current draft. An example of such a test exists in the UK Financial Service’s Authority’s new Code of Market Conduct whereby a person would only be subject to market abuse sanctions for disseminating misleading information when (a) he knows, or could reasonably be expected to know, that the information disseminated is false or misleading; and (b) he disseminates the information in order to create a false or misleading impression. This is a key defence to protect the legitimate activities of journalists carrying out their professional duties that should be replicated in the EU legislation.”

The directive will be discussed by Coreper on 29/11/01 and will be presented to ECOFIN on 4 December.

For further information, please contact Heidi Lambert Communications in Brussels on Tel: +322 732 5546 

or Angela Mills, EPC on Tel: +44 1865 310 732.
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